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	J U D G M E N T
LORD JUSTICE BELDAM:  Bessa Plus Plc is the registered proprietor of a property known as 38 Healey Drive, Ossett, Wakefield in Yorkshire.  By a lease dated 4 March 1996 the plaintiff granted a tenancy to the defendant, Carol Ann Lancaster, respondent to this appeal, for one month and thereafter from month to month at a rent of £300 per calendar month payable in advance on the fourth day of the month.  

After making a payment of £300 on 29 March 1996, the defendant fell into arrears.  On 13 June 1996, the plaintiff (as I shall call the appellant) served notice in accordance with section 8 of the Housing Act 1988 of its intention to apply for an order for possession of the premises.  At that time over three months' rent (amounting in all to £900) was outstanding and unpaid.  On 2 July 1996 £300 was paid and allocated by the plaintiff to the rent due on 4 April 1996.  On 4 July a further £300 became due, therefore £900 was still outstanding.  On 8 July 1996 the plaintiff issued its summons for possession of the property, stating that the property was let to the defendant under an assured tenancy agreement which started on 4 March 1996.  In the second schedule to the particulars of claim, the plaintiff stated the grounds on which it sought possession.  The first was ground 8, namely: 

	"Both at the date of the service of the notice under section 8 ... relating to the proceedings for possession and at the date of the hearing;

	...


	(b)	if rent is payable monthly, at least three months' rent is unpaid..."



In addition, grounds 10 and 11 of Schedule 2 of Part I of the Housing Act 1988 were relied on:

	"GROUND 10

	Some rent lawfully due from the tenant:

	(a)	is unpaid on the date on which the proceedings for possession are begun; and

	(b)	... was in arrears at the date of the service of the Notice under that Section relating to those proceedings."



Ground 11 was the ground that the tenant had been persistently late in payment of the rent.  

Attached to the particulars was a schedule setting out the details of the rent which was then due and showing the payments to which I have referred.  A total of £1,500 rent had been due from the outset of the tenancy, £600 had been paid, leaving a balance of £900 then due.  

In her answer the defendant said that she had applied for housing benefit on 4 March 1996 and that she was receiving £69.04 each week.  For a four week period that would amount to £276.16.  She also said that on 15 August 1996, £493.32 had been paid and therefore less than three months' rent was unpaid, accordingly ground 8 did not apply.  She stated that she had four children aged 10, 9, 6 and 2, and said that when she moved into the property she was in receipt of income support but shortly afterwards:

	"... I met my partner.  He was working full‑time and I had to claim family credit.  I claimed housing benefit but they only awarded it several weeks later.  They said they didn't receive the claim form - I have no proof of posting them.  I am now in receipt of income support and full housing benefit and the landlord has been sent a payment of £493.32 which reduces my rent arrears."  



The answer was dated 22 August 1996.  The case was to be heard on 29 August 1996 in Dewsbury County Court.  The payment of £493.32 was made by the City of Wakefield housing department on 19 August, and it purported to have been made on behalf of Gary Burnham in respect of the rent due for the premises.  At that date the sum outstanding would have been £806.68.  Apparently, as she said in her reply, the defendant had taken Mr Burnham as her partner and he was living at the premises.  He had applied for benefit and, by virtue of regulation 6(1) or (2) of the Housing Benefit Regulations, SI 1987 of 1971, he could be treated by the housing authority as if he were liable for the rent of the premises.  No‑one in fact told the plaintiff of the position until it received the answer, and until the Court hearing on 29 August 1996.  Faced with this situation, it would appear that it was concerned about its position in accepting rent paid in this way and therefore sought an adjournment of the hearing of the case to enable it to decide what course it should adopt.  

There were two reasons why the plaintiff was concerned, as we understand it.  The first is that, under the terms of the tenancy (and in particular clause 3.15) the tenant covenanted:

	"not at any time to assign underlet charge or part with possession of or share the occupation of the Property or any part thereof".



There are obvious reasons why a landlord would want to insert such an obligation in a lease of this kind.  No doubt, as we have been told, the plaintiff wished to consider what its position might be if they accepted rent apparently paid by a housing authority on behalf of Mr Burnham.  

There is, however, a further ground of anxiety to any landlord who lets property in this way since, under section 17 of the Housing Act 1988 (and in particular section 17(1)) if a tenant under a periodic tenancy dies, then on the death the tenancy would vest, by virtue of this section, in the spouse of the tenant, and for the purposes of section 17(4) that would include a person who was living with the tenant as his/her wife/husband, and in the circumstances the landlord would be concerned not to be faced with a claim by a partner that he is entitled to possession of the premises which had been let solely to the tenant.  

Be that as it may, the landlord's advisers sought and were granted an adjournment of the case.  On 2 September the landlord's representatives wrote to the City of Wakefield Metropolitan District Council, housing benefit section, in these terms: 

	"Dear Sir

	Re: Carol Ann Lancaster, 38 Healey Drive, Ossett, Wakefield, West Yorkshire.

	Our records indicated that we received a payment of £493.32 Housing Benefit from yourselves with respect to the above property.  However, it would appear that the payment has been made in the name of Gary Burnham.  We would point out to you that Carol Ann Lancaster is our tenant, we have no knowledge whatsoever of Mr Burnham and he is not a party to the tenancy agreement.  We have a copy on our files of Ms Lancaster's original claim for benefit in which she makes no mention of having a partner.  We must advise you that [it] is not our policy to accept payment of Housing Benefit for any person other than our named tenant.  We have written to our tenant concerning this matter."



In due course they returned the sum of £493.32 which apparently had been automatically credited under the BACS system by a cheque in that sum payable to the housing department of the City of Wakefield council.  That cheque was sent on 9 September 1996.  On the same day the plaintiff wrote to the defendant referring to the letter of 2 September, and stating that they had sent back the cheque for £493.32.  They added:

	"You have already been advised that you are in breach of your tenancy agreement by sharing occupancy of the property with Mr Burnham.  As he is not our named tenant we cannot accept Housing Benefit on his behalf."



They added that she would be hearing from the plaintiff's solicitors.  

The City of Wakefield housing department replied to the plaintiff's letter to them on 11 September 1996.  It is clear that they had discussed the matter with the defendant.  They said: 

	"The Housing Benefit payments you have received have detailed Mr Gary Burnham on your schedule because he has been the claimant of Income Support for the family.  However, as a result of your objections, the returned cheques will be re-issued in Ms Lancaster's name.

	Mr Burnham, as Ms Lancaster's partner, is not a sub-tenant, but constitutes part of the same household as her.  Hence, we would deduce that there has been no breach of clause 3.15 in the tenancy agreement, which seems to infer that 'sharing the occupation of the Property' with another household is prohibited.

	...

	We understand that the Housing Benefit payments will be re-issued immediately.  We trust this is satisfactory."



On 12 September, the day after that letter was written, the plaintiff restored the case for hearing and was given a hearing date on 25 October 1996.  But on 16 September the housing benefit section of the Wakefield Metropolitan District Council sent a fourth payment, but again in the name of Mr Burnham, for £276.16.  On 23 September the plaintiff returned a cheque for that amount.  The plaintiff added:

	"We have already advised you that we are not prepared to accept benefit on behalf of this person as he is not our tenant.

	We would also advise that we are not prepared to accept benefit direct in respect of this property be it in the name of Mr Burnham or Ms Lancaster. We therefore suggest that if any payment of benefit is to be made it is made direct to the tenant Ms Lancaster and she take responsibility for payment of her rent direct to ourselves."



On 7 October 1996 a payment of £276.16 was made, and on 14 October 1996 a payment of £749.48.  On 15 October 1996 the plaintiff wrote, accepting the further payment of £769.48 which had been sent on behalf of the defendant.  It said:

	"We will accept this payment but would advise you that on no account is any further benefit to be sent direct to us in respect of Miss Lancaster.  All future benefit must be directed to her."



At the date of the hearing a schedule was produced.  It is exhibited to an affidavit sworn by the representative of the plaintiff, Miss Erika Laffan.  That schedule showed that at 18 October 1996, the date of the affidavit, the arrears then totalled £1,030.52.  That took into account the transactions by which the £493.32 and the cheque for £276.16 had been returned to the housing department of the City of Wakefield, and took into account the receipt of the £769.48 and the £276.16.  Thus, the requirements at the date when the case came before the Court on 25 October 1996 of section 7(6)(a) of the Housing Act, and ground 8, Part I of Schedule 2 of that Act were, on the face of it, established, namely that, at the date of service of the notice on 13 June, more than three months' rent was due and owing and, at the date of the hearing, a similar sum was due and owing.  

That was the state of the evidence when the matter came before Mr Recorder Taylor in the Dewsbury County Court on 25 October 1996.  The defendant was not legally represented but with her, and to assist her, she had taken along Miss Holland, the housing advisor of the City of Wakefield Metropolitan District Council.  Who, although she did not address the Court, no doubt acted as McKenzie friend to the defendant.

Mr Recorder Taylor dismissed the plaintiff's claim.  There is no record of his judgment, but he helpfully made observations for the assistance of this Court and the parties.  He recorded first of all that, although initially the accuracy of the schedule of rent due and the payments received as stated in the schedule attached to the affidavit of Miss Laffan were doubted, nevertheless, the figures were ultimately agreed to be correct.  Therefore, he recorded, there was no issue relating to the facts.  He then set out in schedule form the financial position at various dates which would have existed if the plaintiff had not returned to the local authority the housing benefit which had been sent to it in the name of Gary Burnham.  That schedule followed closely the schedule which had been exhibited by Miss Laffan.  

The Recorder said that he asked why the plaintiff had thought it necessary to return the money received from the local authority as housing benefit because it purported to be on behalf of Gary Burnham, and he said that counsel, Miss Kalsi (who then appeared for the plaintiff) put forward two reasons.  First, that the housing benefit was being tendered on behalf of another person, namely Gary Burnham, who was not a party to the lease made between the plaintiff and the defendant, and/or was not a tenant of the plaintiff residing at the property; and secondly, that the plaintiff was not under any obligation to accept such a tender as it was not being made and/or was not stated to have been made on behalf of the defendant.  It was submitted that, in accordance with the provisions of the Housing Act, the plaintiff was, in the circumstances I have described, entitled to possession as of right and that there remained no discretion in the Recorder to delay an order for possession.  

In giving his reasons for rejecting the plaintiff's claim he said: 

	"I took the view that the Plaintiff had been the architect of its own misfortune and that, if they had not on two occasions returned to the Local Authority housing benefit paid to them, they would have received on 14.10.96 a further payment of housing benefit in the sum of £276.16 which would have reduced the arrears from £1,030.52 to £754.36 which was less than the £900 constituting three months arrears."



He then asked counsel if she was seeking a final order giving possession to the plaintiff and was told that she was.  He said he was not prepared to make such an order and dismissed the claim.  He did not even make an order for payment of the arrears of rent.  It is against that dismissal of its claim that the plaintiff now appeals to this Court.

Mr Russell Stone submits that the requirements of the Act have been complied with.  He said that the defendant had conceded the figures contained in the schedule to be correct, and that the calculation of the Recorder contained in his notes confirmed that.  He referred to section 89 of the Housing Act 1980 that where the Court is making a mandatory order for possession under section 7(3) of the Housing Act 1988 which requires, if the Court is satisfied that ground 8 of the schedule is established, the Court shall make an order for possession, nevertheless provides that the order shall not be postponed to a date later than 14 days after the making of the order, unless it appears to the Court that exceptional hardship will be caused by requiring possession to be given by that date and shall not in any event be postponed to a date later that six weeks after the making of the order.  In this regard he submitted that an order for possession postponed for six weeks would long since have expired had such an order been made on 25 October by the Recorder.

He next argued that the Recorder was in error in rejecting the plaintiff's claim in stating that the plaintiff had been the architect of its own misfortune.  He referred us to the decision in this Court in Marath v. MacGillivray 28 HLR 484 of last year, and to the observations of Sir Iain Glidewell giving a judgment with which the Court agreed, concerning the type of conduct which might in certain circumstances be sufficient to enable the Court to avoid making the order which, on the face of it, it is bound to make.  Sir Iain Glidewell said at page 496 that he did not need to consider the legal validity of a plea (that the landlord in that case should have been estopped from being allowed to seek to prove that rent was indeed three months in arrears at the date of the hearing and he said:

	"I see the strength in the argument that if it be proved that the landlord, or his solicitors acting on his behalf, had quite deliberately ensured that payment which otherwise would have come from a housing authority was delayed until after the date of the hearing, in order to enable the landlord to prove that more than three months' rent was in fact unpaid, a court would be slow to base a judgment upon more than three months' rent being unpaid.  Precisely how it would go about reflecting that unwillingness to give judgment when it is required by statute to do so, I have not considered."



Mr Stone submits that the plaintiff was not bound to accept a tender of rent made by the Wakefield Housing Authority in the name of Mr Burnham.  He argues that rent is payable by the tenant and when rent was tendered by the housing department on the basis that they were doing so for Mr Gary Burnham, the plaintiff was entitled to reject the payment.  He referred to the case of Smith v. Cox [1940] 2 KB 558 in which Humphreys J held that as between a tenant and a landlord, if a stranger or third person purported to make a discharge of rent, the landlord was entitled to reject the payment, referring to the judgment of Parke B in Simpson v. Eggington in which he had said:

	"The general rule as to payment or satisfaction by a third person, not himself liable as a co-contractor ... appears to be, that it is not sufficient to discharge a debtor unless it is made by the third person, as agent, for and on account of the debtor and with his prior authority or subsequent ratification."



He held that in the case before him there was not the slightest evidence that as between himself and the landlord, or between himself and the plaintiff, the defendant had acted or purported to act or regarded himself as acting as agent for the plaintiff.  

Mr Stone argues that, whereas in the present case the plaintiff was entitled to be cautious at least as to its position if it accepted rent on behalf of someone who was not its tenant, and when the tenancy agreement contained the term on which it was at least arguable that such a person was not entitled to share the occupation of the premises with its tenant, and that it was entitled to reject the payment made apparently on behalf of a person of whom they knew nothing and who was not its tenant.  Accordingly, he says, the Recorder erred in law when he stated that the plaintiff had been the architect of its own misfortune.  The plaintiff's conduct fell a long way short of the type of conduct referred to by Sir Iain Glidewell and, accordingly, the Recorder had erred in rejecting the claim.

I would agree with that submission made by Mr Stone.  I consider that the Recorder did err in law when stating that the plaintiff had brought on itself the fact that the amount of rent unpaid at the date of the hearing was £1,030.52.  I consider that the plaintiff did not act unreasonably in rejecting a payment made on behalf of someone who was a stranger to the plaintiff, and a stranger to the lease made between the plaintiff and the defendant.  

In response, Miss Harris for the defendant submits that the judgment of the Recorder is sustainable on a different ground.  She says that it was the rejection of the payment of £276.16 made by the housing department after its letter of 11 September 1996 which brought the total amount of the rent outstanding to a sum over three months' rent, that is over £900.  She submits that at that time the plaintiff knew who Mr Gary Burnham was.  It knew that the reason why the City of Wakefield Housing Authority had made the payment, referring to it as a payment on his behalf, was because he had been the claimant for income support for the family as a whole.  

As I have previously indicated, the housing department were entitled to treat Mr Gary Burnham as if he were the claimant for housing benefit, but that did not entitle them to treat him as the tenant and to make a payment of rent to the plaintiff as if made on his behalf.  It seems to me beside the point that they had set out the details in its letter of 11 September 1996.  In any event, the plaintiff had the anxieties to which I have referred and as chary of accepting payments otherwise than on behalf of its tenant, the defendant.  It had made that quite clear to the housing department, who had accepted that position, and had stated, not only that the returned cheques would be reissued in the tenant's name, but also that the housing benefit payments would be reissued immediately.  Notwithstanding that, they tendered the further payment of £276.16 in a fashion which they knew the plaintiff was unwilling to accept.

For my part, therefore, I consider that the ground on which the Recorder rejected the claim was wrong, and I consider that the argument of Miss Harris, forceful though it is, fails.

Consequently, in my view, the Recorder ought to have made an order for possession immediately, subject to any power he had under section 89 to delay the operation of the order.  It is therefore unnecessary in my view to consider the plaintiff's claims based upon grounds 10 and 11 in Schedule 2 of the Housing Act 1988.  

Consequently I would allow the appeal, and I would make an order for possession but would desire to hear the parties on the terms of that order for possession and upon the terms of any order for payment of the sums outstanding.

LORD JUSTICE OTTON:  I agree.  Miss Joanne Harris submitted: (1) that the rent (or its arrears) was lawfully tendered by Miss Lancaster or by her partner as her agent; (2) the payments were unlawfully or unreasonably refused and, accordingly, the landlord was not entitled to a mandatory order.  With respect to her tenacious and attractive argument, I am unable to accept either proposition.  First, the rent was not lawfully tendered by or on behalf of Miss Lancaster.  The housing department triggered a BACS (a bank automatic credit) in favour of the landlord "in respect of Gary Burnham", the partner, and so informed the landlord.  Thus, in my view, there was no agency, express or implied.  Second, the landlord granted a tenancy to Miss Lancaster to enable her to occupy the premises with her children.  The partner only arrived on the scene and entered into cohabitation after the tenancy agreement had been entered into and Miss Lancaster had entered into possession.  From the time when he acquired knowledge of the partner's presence, the landlord made it clear that he was not prepared to acknowledge the partner as a tenant or to run the risk of creating a situation where the partner might be tempted to claim to have a right of occupancy in the future.  In my view, the landlord was within his legal rights to take that stance, and his refusal to accept the payments of housing benefit was not unreasonable.  

I therefore agree that the appeal should be allowed; that the landlord is entitled to a mandatory order and a money judgment.

SIR CHRISTOPHER SLADE:  I agree with both judgments.  For the reasons given in them, I am satisfied that the plaintiff was entitled to reject each of the payments of £493.32 and £276.16 made by the housing authority in the name of Gary Burnham.  It seems to me inevitably to follow that, on the figures, the plaintiffs have established their claim to possession under ground 8 of Schedule 2 of the Housing Act 1988.  I would therefore concur in allowing this appeal.

ORDER:	Appeal allowed with costs here and below, not to be enforced without leave of the court; order for possession, suspended for 28 days; judgment in the sum of £873.56, plus mesne profits as claimed; leave to appeal to the House of Lords refused; stay pending application to the House of Lords refused; legal aid taxation of the respondent's costs.


